












June 27, 2011

Arnold Edelman, EIS Document Manager

Office of Environmental Management

U.S. Department of Energy

Cloverleaf Building, EM-43

1000 Independence Avenue, SW

Washington, DC 20585

Sent via fax:
Fax: 301-903-7238

Tri-Valley CAREs’ Comments on the EIS on Disposal of Greater-Than-Class C Low-Level Radioactive Waste and GTCC-Like Waste


Tri-Valley CAREs submits these comments on the Draft Environmental Impact Statement (DEIS) on the Disposal of Greater-Than-Class C (GTCC) Low-Level Radioactive Waste and GTCC-Like Waste (DOE/EIS-0375-D).  As explained herein, the DEIS fails to provide an accurate, complete or legally adequate analysis as is required by the National Environmental Policy Act (NEPA).  

Tri-Valley CAREs was founded in 1983 in Livermore, California by concerned neighbors living around the Lawrence Livermore National Laboratory.  Tri-Valley CAREs monitors nuclear weapons and environmental clean-up activities throughout the US nuclear weapons complex on behalf of its 5,600 members. Tri-Valley CAREs has worked for decades with its partners in the Alliance for Nuclear Accountability to develop and promote a rational U.S. policy for the most safe and secure nuclear waste management. We seek options that will have the least impact on the world’s communities with the legacy of deadly contamination from the nuclear age. Tri-Valley CAREs also seeks to eliminate waste, fraud and abuse from the oversight and management of facilities that make up the nuclear weapons complex. 

The purpose of NEPA is to ensure that every federal agency prepare a full Environmental Impact Statement (EIS) for major federal actions significantly affecting the quality of the human environment.
  An EIS must provide a “full and fair discussion of significant environmental impacts and shall inform the decision-makers and the public of the reasonable alternatives that would avoid or minimize adverse impacts or enhance the quality of the human environment.”
   
As described below, the DEIS fails to provide an adequate purpose and need statement, fails to include an adequate analysis of reasonable alternatives, and improperly segments the proposed action from other connected actions. For these reasons, the DEIS must be significantly revised and recirculated for public review and comment. 
I. 
The Purpose and Need Statement Omits Critical Reasons for the Proposed Action 

An EIS must explain the underlying purpose and need to which the lead agency is responding in proposing the alternatives including the proposed action. 40 CFR § 1502.13.  A federal agency may describe the purpose and need in any way that meets the statutory authority. 
The DEIS ignores the legal requirement to study a deep geologic disposal site. Yucca Mountain was never a scientifically sound disposal site and now the Obama Administration has taken it off the table.  There is a legal requirement to develop a deep geological disposal facility for placement of nuclear waste in the long term. The Department of Energy should study whether a realistic deep geological disposal site is feasible. Let us be clear however, Tri-Valley CAREs is only advocating that deep geologic disposal be studied in compliance with federal law. Tri-Valley CAREs is not advocating that DOE rush to put these wastes in the ground. As described below, Tri-Valley CAREs is advocating for a combination of waste minimization and Hardened On Site Storage as the only ethically and scientifically defensible proposal that has been developed to date.

Moreover, the Waste Isolation Pilot Project (WIPP) must not be considered for GTCC waste disposal. The only repository alternative considered in the DEIS is WIPP, even though federal and New Mexico laws clearly prohibit commercial waste, including GTCC. By law, WIPP’s mission is limited to 175,564 cubic meters of transuranic waste from nuclear weapons.  That’s less than 5,000,000 curies of radioactivity.  GTCC waste would contain 30 times more radioactivity than planned for WIPP and would eliminate the ban on commercial waste. The DOE should revise the DEIS to describe the need for the proposed action that includes options other than the WIPP.

II. The EIS Fails to Include an Adequate Analysis of Reasonable Alternatives

The twin functions of the Environmental Impact Statement (EIS) are to “require that agencies take a ‘hard look’ at environmental consequences, and provide for broad dissemination of relevant environmental information.” See Robertson v. Methow Valley, 490 US 332, 350 (1989). The discussion of alternatives is the legally required heart of any EIS. 40 CFR § 1502.14. The legally adequate EIS must “[r]igorously explore and objectively evaluate all reasonable alternatives, and for alternatives which were eliminated from detailed study, briefly discuss the reasons for their having been eliminated.” 40 CFR § 1502.14(a).
a. Hardened On Site Storage is a Reasonable Alternative That Must be Rigorously Explored and Objectively Evaluated in a Revised EIS
The DEIS rejects “Hardened On-Site Storage” (HOSS) in which GTCC waste and irradiated spent fuel would remain at commercial nuclear power plants in long-term storage so that they can be monitored and are protected from aircraft crashes or terrorist attacks. HOSS involves securing the waste in a reinforced concrete cylinder near the site where it was produced. This avoids many harms, including expensive and dangerous waste transportation. 
DOE’s reason for rejecting HOSS is that it is “not a permanent disposal facility.”  This is not a credible reason for rejecting this alternative because it fails to acknowledge that no one has developed a “permanent” method for storing this waste to date. All containment designs have shown that the radioactive waste would leak at some time in the future. Keeping the waste in HOSS is a safe form of storage and would reduce the risk of accidents or a terrorist attack while scientists work to develop safe and secure methods of permanent disposal. HOSS is more protective of human health and the environment than any of DOE’s current dumping practices and the alternatives presented in the DEIS. HOSS is a reasonable alternative that must be rigorously explored and objectively evaluated in a revised EIS. In addition to HOSS for already-generated waste, part of a future solution, of course, must be drastically minimizing the generation of those wastes.
b. The DEIS Must Be Revised to Include a Geologic Disposal Alternative Pursuant to the Nuclear Waste Policy Act of 1982
The DEIS also does not include consideration of any geologic disposal facility, except WIPP, even though for almost thirty years federal law (Nuclear Waste Policy Act of 1982) has required development of one or more other repositories. 42 U.S.C. § 10101.  The Nuclear Regulatory Commission has determined that spent nuclear fuel can stay at commercial reactors for up to 100 years. So GTCC could also remain at those sites for at least that time period.
c. The Alternatives in the DEIS Are Not Reasonable and Violate State Laws

The DEIS focuses on storing GTCC at existing Department of Energy sites. Most of these properties are currently undergoing multi-million or multi-billion dollar clean-up projects and some of them have legal agreements with host states not to accept new waste.  

Moreover, the legal requirement for another repository still exists, yet the alternative of putting the GTCC waste into that repository is not even mentioned. The GTCC EIS disregards the Nuclear Waste Policy Act, which requires DOE to site and operate at least one geologic repository other than WIPP. Since 1987, the only place considered has been Yucca Mountain, Nev. As mentioned, that flawed site has been terminated by the Obama administration, and appropriately has been dropped from consideration in the GTCC EIS. Yet, the alternatives evaluated in the DEIS are unreasonable and at least in part illegal. These alternatives should be rejected and a new DEIS must be circulated that provides a reasonable range of alternatives. 

DOE should not proceed with a final GTCC EIS, but instead should develop a new DEIS that includes HOSS facilities as the best solution for GTCC wastes for decades to come and outlines a credible plan to study geologic disposal site(s) to dispose of GTCC waste. Further, stopping the generation of new GTCC wastes is a reasonable and feasible alternative that can change the calculus regarding what to do with these wastes. This also must be fully explored in a new EIS. 

III. The DEIS Improperly Segments the Proposed Action from Other Connected Actions
DOE should develop a national waste management strategy for different waste types. Such a strategy is needed to integrate the management of these wastes as opposed to the apparent piecemeal approach that is currently being used by the Department. Such a strategy, moreover, should be assessed through programmatic and site-specific NEPA processes. This is particularly important when considering the disposal of long-lived radioactive wastes which are not suitable for shallow land burial.
Connected actions are those actions that are “closely related” and “should be discussed” in the same NEPA document.  Under NEPA, actions are connected if they: (i) Automatically trigger other actions which may require environmental impact statements; cannot or will not proceed unless other actions are taken previously or simultaneously.  In Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1215 (9th Cir.1998), the Ninth Circuit held that five potential logging projects in the same watershed were cumulative and had to be evaluated in a single EIS, where they were reasonably foreseeable and "developed as part of a comprehensive forest recovery strategy." Similarly, in Thomas v. Peterson, 753 F.2d 754, 758 (9th Cir.1985), the court held that a logging project and a road to facilitate the logging had to be considered in a single EIS because "the timber sales could not proceed without the road, and the road would not be built but for the contemplated timber sales." The various nuclear waste disposal projects are interrelated and interdependent and will not proceed in a vacuum.  These programs are improperly segmented in violation of NEPA.
V.
Conclusion

Due to the significant revisions that are required to correct the legal deficiencies in the NEPA analysis, the DEIS must be revised and recirculated for public review and comment. We thank you for considering these comments and look forward to the further NEPA review and analysis that is clearly warranted before these major federal actions can proceed.
Sincerely,


/s/

Loulena Miles,

Attorney and Board Member, Tri-Valley CAREs

and

/s/

Marylia Kelley

Executive Director
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